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Dear Esteemed Member,

This Bulletin summarizes some of the key Bills, and Motions set for
debate and consideration before Parliament in the week ending 5t

April 2019.

THE NATIONAL ASSEMBLY

MOTIONS TABLED BEFORE THE NATIONAL ASSEMBLY

ADOPTION OF REPORT ON INQUIRY INTO LEGISLATIVE/
(( ) REGULATORY GAPS AFFECTING COMPETITION IN THE
TELECOMMUNICATION SUB-SECTOR

The Report of Departmental Committee on Communication, Information and
Innovation on the Inquiry into Legislative and Regulatory Gaps affecting Competition
in the Telecommunications Sub-Sector, laid on the Table of House on Tuesday, 5t

March, 2019 was tabled for adoption by the House.




The terms of reference of the committee were:

1. To inquire into the nature, levels and extent of competition in the

telecommunication sector under the existing legal framework with

particular focus on:

a)

b)

0)

d)

f)

8)

h)

J)

Allocation and use of spectrum.

The market share of telecommunication service providers.
Broadband services and rates.

Call and SMS termination rates.

Unstructured Supplementary Service Data (USSD) SIM application

toolkit (STK) access and rates.

Mobile money services and rates including transaction charges,

transfer fees, loans and interest.

Access to telecommunication infrastructure including cell

towers, ducts, poles and fibre.
Provision of content services.

Mobile airtime and data rates including airtime loans and service

fees.

Proposals on the measures to address gaps that contribute to

anticompetitive behaviour or restrict growth in the sector.

2. What the players in sector have done to ensure fair play in the sub-sector,

and

3. Whether the Communication Authority (CA) has adequately protected

competition in the sub-sector.



1. The Communications Authority of Kenya (CA) to formulate and publish clear
guidelines on the application, allocation and use of spectrum resources within six
months. The guidelines should clearly indicate the process involved at each stage,
the conditions applicable to the resource allocated and the circumstances under
which spectrum is allowed. Spectrum is basically the resource that the
telecommunication sub-sector is signed, and each pays about USS$25 million over a
period of 10 years and there is an annual licence of about a billion after that
period. The guidelines should also indicate the procedure of monitoring and
reporting on the usage of spectrum and the basis of charges for the allocation of

spectrum for purposes of transparency and to prevent spectrum hoarding.

2. In regard to market share of telecommunication service providers, the
Committee recommended that the CA should review the market every two years to
ascertain the levels of competition including dominance by any mobile operators and
report to the National Assembly biannually on whether a dominant player exists
within the sub-sector, including investment in infrastructure as a precondition for
the issuance of licences in the sub-sector. Each applicant is required to demonstrate
a clear investment plan as in the past, there have been investors who came in and
stayed with licences and after a short while, they exited by selling the spectrum to
other players. Importantly, the Committee also recommended that the Kenya
Information and Communications Act should be amended to provide a clear
definition of market share with reference to gross revenues related to declaration

of a dominant telecommunication service provider.

3. On broadband services and rates, the Committee recommended the
enactment of critical infrastructure legislation to provide appropriate framework
for protection of key information infrastructure within six months. The legislation is
to be introduced by the Committee and should contain provisions to the effect that
all infrastructure built using the Universal Service Fund should be available for
sharing by all telecommunications providers. Currently, fibre is not treated as a
critical infrastructure. For instance, if the optic fibre cable network goes down, it
means all the mobile money and communications will go down. There is also the
issue of aligning the building code with regard to access for installation of fibre and
permitting access to buildings by all ICT service providers. Currently, when

providers are the first ones to go to buildings, they ensure that others do not go in.



4. That the CA uses the Universal Service Fund (“USF”) to build new base
station accessible to all network operations in the underserved counties of Isiolo,
Garissa, Mandera, Marsabit, Samburu and Turkana. Such that as soon as one builds a
tower, other operators can just plug in the active components in the towers and
they do not have to rebuild. The USF are funds that have already been paid by the
telecommunication operators and they are available for all those who are present

and those who will be coming in.

5. That the CA and the Ministry, on matters relating to ICT, should formulate
and publish regulations for provisions relating to critical infrastructure. The CA
should also review the current licensing regime and report to the National Assembly

on measures taken to ensure equity in issuance of licences.

6. In regard to SMS, the CA should consult the Mobile Network Operators
(MNOs) and establish a glide path for reduction of mobile termination rates within
two vears and the Ministry responsible for ICT to publish regulations on fair

competition, equality of treatment, tariffs and interconnection.

7. On Unstructured Supplementary Service Data (USSD) and SIM Application
Toolkit (STK), the CA should develop and publish guidelines in the adoption of a
unified Subscriber Identification Module (SIM) application toolkit with universal
access across all mobile network operators’ platforms within one year. Importantly,
CA should also develop and publish regulations of the USSD by mobile network

operators for non-telecommunication related services.

8. In regard to mobile money services rates including transaction charges,
transfer fees, loans and interests, the Central Bank of Kenya (CBK) and the CA

should formulate and publish regulations within six months on mobile money



applicable to commercial banks for standardisation. This will require mobile
network operators engaged in mobile money services to obtain express consent of
the customers with regard to accessing the services and products offered and to
clearly disclose to the customers all the charges applicable to the services and

products.

9. Within six months, the CBK and the CA should explore modalities of
structuring and implementing agent interoperability through the use of a shared
technology between mobile network operators engaged in mobile money services
and requiring mobile network operators to deposit an agreed annual amount with
the Kenya Deposit Insurance as a security for customer funds held in mobile wallets.
The CBK and the CA should conduct an audit of the levels of compliance with anti-
money laundering and Know Your Customer (KYC) obligations by mobile network
operators engaged in mobile money services within six months. It was noted that

some mobile operators still give out SIM cards without registering them.

10. The CA should conduct an audit of compliance by mobile network operators

with SIM card registration within six months.

11. The CBK and the CA should audit all unregulated money lending fintech
firms which leverage on mobile platforms and subject them to applicable money

lending regulations within six months.

12. On access to telecommunication infrastructure, including cell towers, duct,
poles and cyber, CA should formulate and publish regulations on mandatory
infrastructure sharing subject to technical, environmental and commercial viability.
Basically, the CA needs to sit down with telecommunication operators, see where
they already have towers and whether they can be upgraded to accommodate the
others. If the tower is owned by operator A, they should negotiate commercial

terms with the other operators, use the Universal Service Fund to build new base
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13. The CA should formulate and publish regulations allowing the use of
telecommunications infrastructure funded by Government agencies by all mobile
network operators at a reasonable and uniform fee within six months in
consultations with the agencies. In consultation with county governments, the
Ministry responsible for roads should develop a licensing framework to harmonise all
the charges applicable to the use of way-leaves for laying of fibre and ducts within
one year. It was noted that currently, if one wants to lay a fibre optic cable in
Nairobi, the rates charged are different from those charged at Kiambu, Elgeyo
Marakwet or Thika. As such, the Committee indicated that they want the Ministry
responsible for roads to standardise the rates so that technology becomes
affordable.

14. That the money in the Universal Service Fund should be ring-fenced and
utilised for the intended purpose which is supporting widespread access to
information, communication and technology. As where the money is not ring-fenced,

a need may crop up and the money is used.

15. With regard to the provision of content services, the CA should formulate an
adequate mechanism for monitoring the provision of content services. This is meant
to ensure that mobile network operators and content service providers offer
customers only the services they have subscribed to as service providers should not

be intrusive.

16. That the CA should formulate and publish regulations to manage premier
rates service providers that will ensure customers can opt out of unwanted services
without being charged. For instance, if there is a particular service that one
subscribed to and after a month, a day or hours one is not willing to continue, one
should be given an option to opt out of that service without being charged or

getting restrictions.



17. The CA should formulate and publish regulations on the licensing of mobile
network operators as content service providers and the obligations. The initial
licences the providers are being given are not for content provision, but they are
already doing that business. As such, they need to pay additional fee for that so
that the Exchequer gets additional funds.

18. On national roaming, the CA should implement national roaming to all the
Tier 1 mobile operators in the seven counties of Isiolo, Garissa, Marsabit, Samburu,
Turkana and Wajir within one year, subject to long-run average incremental cost.
Tier 1 operators are those who can offer their services across the country and Tier 2
are those that are restricted to particular regions. Tier 3 is restricted to a
particular county. As such, because there is an issue with the seven counties, the CA

should ensure that national roaming is done quickly.

19. The Committee also proposes the need to amend the Kenya Information and
Communications Act, 1998 and the Competition Authority Act, 2010, to empower
the CA with the sole mandate to determine competition matters arising in the
telecommunication sub-sector within six months. Currently, the CA and the
Competition Authority of Kenya should have an MoU because under the current law,
the Competition Authority of Kenya is the sole authority that is mandated on
competition matters, but CA is the technical organisation and the Competition
Authority of Kenya does not have the technical expertise when it comes to the

telecommunication sub-sector.

THE SENATE



2. THE NATURAL RESOURCES (BENEFIT SHARING) BILL
(SENATE BILLS NO. 31 OF 2018)

The Bill was coming up for a Second Reading but was deferred.
The purpose of the Bill is to establish a system of benefit sharing in resource

exploitation between resource exploiters, the national government, county
governments and local communities.




SENATE DEPARTMENTAL COMMITTEE ISSUES

1 1. DANGERS OF USING ROUNDUP HERBICIDE
The Chairperson of the Committee on Agriculture, Livestock and
X7 Fisheries was tasked to report to the House on:

1. Whether he is aware that farmers in Kenya commonly use Roundup Herbicide
in weeding their farms, yet it contains glyphosate, which is an active
chemical ingredient which causes cancer.

2. To explain whether the Ministry, through the Pest Control Products Board,
has done any research on the herbicide to caution farmers on the danger
they are exposing themselves to with the continued use of the herbicide.

3. To state whether preventive measures have been set to enable farmers have
protective gear, since the World Health Organisation (WHO), on their latest
research, indicates that the cancer of the windpipe is the top killer in
Kenya, yet Roundup Herbicide contains glyphosate, which is carcinogenic to
human beings.

4. State what the Ministry of Agriculture, Livestock and Fisheries in
collaboration with the Ministry of Health will do to ensure minimum or no
cause of alarm or panic from the Kenyan farmers as a result of the use of
this harmful herbicide that has been proven to cause cancer by other
countries such as the United States of America (USA).

JOINT SITTING OF THE NATIONAL ASSEMBLY AND THE SENATE



















ADJOURNMENT OF THE NATIONAL ASSEMBLY

The House was adjourned until Tuesday, 23rd April 2019.




Your comments will be most appreciated - please send to kepsappd@kepsa.or.ke

Best regards,

Carole Kariuki, MBS, HSC | Chief Executive Officer

Kenya Private Sector Alliance | 5th Flr, Shelter Afrique Building,
Mamlaka Rd,

P.0O. Box 3556-00100 Nairobi, Kenya
Office: +254 20 2730371/2/2727936 | Fax: +254 20 2730374
Cell: +254 720 340949 | ceo@kepsa.or.ke
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